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Abstract

This study argues that institutional development of the courts is shaped primarily by
the strategies of dominant political actors who attempt to maximize the congruence
of the judiciary with their interests and its responsiveness to their priorities. To test
this argument, this study identifies five factors — legislative fragmentation, the
distribution of executive-legislative power, the transparency of the political
environment, participation in the EU accession program, and direct foreign aid —
which are hypothesized to affect the process of judicial reforms by altering the
politicians’ interests, bargaining power, and the degree of electoral uncertainty. As
an empirical test of these hypotheses, this paper examines institutionalization of 22
post-communist constitutional courts, from the beginning of the transition period
through 2005. The findings suggest that there is a non-linear relationship between
legislative fragmentation and judicial empowerment. In addition, this study finds
that the participation in the EU accession program and executive power have an
important impact on the development of viable constitutional courts. Transparent
environment and foreign direct aid, on the other hand, do not exert a significant
impact on the development of post-communist courts.

Keywords: Constitutional courts, institutionalization, legislative fragmentation, EU
influence, electoral uncertainty

1. Introduction

Conventional wisdom acknowledges that an effective judiciary is important to
the development and consolidation of democratic governments. This is due, in part,
to the judiciary’s institutional responsibility to ensure the rule of law and establish a
check on the political branches of government.
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Yet, since courts do not possess the power of the ‘purse’ or the ‘sword’ they
are dependent on the goodwill of other actors for support and compliance. This
dependence begs the question of how observers can determine when the judiciary
becomes a distinct force within governments. In particular, what are the conditions
for successful judicial reforms and institutional development of courts in transitional
polities?

To answer this question, this study evaluates an explanation of institutional
change of the judiciary that focuses on the bargaining processes between political
actors interested in maximizing their individual power under conditions of electoral
uncertainty. This approach has been successfully adapted to a variety of political
institutions to explain the variation in their initial design and subsequent
transformation (see Fish, 2005; Ferejohn et al., 2004; Thorson, 2004; Ginsburg, 2003;
Stone Sweet, 2000; Kitschelt and Malesky, 2000; Frye, 1997). This study applies this
framework to explore the institutional development of 22 constitutional courts in the
post-communist world, focusing on changes in their organizational structure and
capabilities from the end of the communist era through 2005.

2. Explaining the Development of Judicial Institutions

This paper argues that the process of creation and development of new
judicial institutions (i.e., the judicial reform process) in democratizing countries is
shaped primarily by the strategies of dominant political actors who attempt to
maximize the congruence of the judiciary with their interests and its responsiveness to
their priorities. Borrowing from the rational choice literature, it assumes that political
actors are motivated by concern for their individual political power and their hold on
the state apparatus, and that these actors make choices regarding the shape of judicial
institutions under varying degrees of uncertainty. In this sense, newly-established
political institutions (and their specific shape) are the by-product of bargaining by
power-seeking politicians who prefer to exercise their power to the greatest extent
possible. Applying this argument to institutional change in the judiciary has several
implications.
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First, this approach suggests that political actors make choice regarding
judicial institutions with some autonomy from socio-economic groups — “political
actors endowed with the power to make institutional choices are not captured by
interest groups, but make choices based on a concern for their individual political
power” (Frye, 1997, p. 4). Second, it suggests that preferences related to obtaining
political power become preferences over institutional rules, if and when actors
perceive that certain rules are more favorable to them than others (North, 1990).
Throughout the democratization period, political actors will have preferences over the
design of the constitutional court and over the provisions that maximize the
receptivity of the court to their priorities. Among the institutional rules that determine
the nature of political-judicial linkages are those that regulate professional
requirements for the judicial office, selection procedures, term of service, procedures
for removal, financing, as well as the procedural rules for the consideration of cases
(Bumin et al., 2009). These rules define the extent to which political actors control the
system of punishments and rewards that can be used to condition the behavior of the
judges.

Third, this approach posits that the extent to which political actors can
impose their preferred institutional design is dependent on their bargaining power in
the relevant decision-making arenas. If the constitution-drafting process and the
subsequent transition are dominated by a single party, the institutional capabilities of
the judiciary are likely to be limited and the specific design of the courts will increase
the responsiveness of the judges to the political branches controlled by the dominant
party. In contrast, where courts are designed in conditions of intense competition
between political forces, accessible and active judiciary will emerge.

However, even if the constitution-drafting process was competitive and the
initial design of the judiciary reflects evenly balanced political forces, the balance of
power between political actors and their self-interested strategies continues to affect
the stability and development of the courts well after the initial transition has been
completed. The dominant political actors that emerge in the post-transitional stage,
once the constitution has been ratified and the courts have been created (even if only
on paper), can attempt to change the design of the judiciary to increase its
responsiveness to their priorities. However, amending the constitution often involves
high transaction costs and therefore may be an unattractive option even for the
dominant actors.
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Another, less-costly strategy available to these newly dominant actors is to
block the passage of enabling legislation necessary to implement the judiciary’s design
outlined in the founding constitution. By blocking the passage of enabling legislation,
newly dominant political actors can affect the pace of judicial reforms and hinder the
development of viable courts for years. Additionally, dominant actors can craft
enabling legislation that would effectively modify the initial court design outlined in
the founding constitution. Given that passage of such legislation requires fewer
hurdles than constitutional amendments, it becomes an attractive venue for post-
transition winners.

Fourth, this approach suggests that actors take into account the degree of
uncertainty (about future electoral outcomes and the future balances of power) when
designing judicial institutions (Magalhaes, 1999). In short, political actors have to
choose between rules whose effects are contingent upon who controls the elected
branches, and therefore upon uncertain outcomes (Geddes, 1999). Under conditions
of low uncertainty, powerful actors can continue to efficiently translate their
bargaining power into favorable institutional outcomes in the foreseeable future.
Ginsburg (2003, p. 28-29) points out that where a single dominant party believes it is
likely to hold on to power, it has little incentive to set up independent and active
courts. Such power-seeking actors would prefer to retain the flexibility to dictate
outcomes with minimal judicial and constitutional constraint because they do not
expect their dominance to decline considerably in the future. Thus, although
governments dominated by one party have the necessary capacity to pass judicial
reform legislation, the incentives to do so are quite low in light of the party’s
expectation to stay in power.

On the other hand, under conditions of high uncertainty, political actors may
“hedge their bets” and create institutions that are less biased in their favor (Frye,
1997; Smithey and Ishiyama, 2000). Put differently, in such circumstances we would
expect the adoption of judicial institutions that do not clearly favor future election
winners and that are more insulated from political interference. Under the conditions
of high uncertainty, it may be especially useful for politicians to support the
development of a powerful and active judiciary to entrench their bargaining power
and to protect their interests from the possibility of reversal after future electoral
change.
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This logic suggests a linear relationship between electoral uncertainty and the
development of courts: the more diffused the political forces and the higher the
uncertainty about future electoral contests the greater the incentive to create an
authoritative judiciary.

However, another possibility also exists. Magalhaes (1999, p. 47) points out
that an extremely high uncertainty about future electoral outcomes also increases the
uncertainty about the benefits that can be reaped from institutional change.
Therefore, very high uncertainty about the benefits associated with the adoption of a
powerful and independent judiciary, together with the transaction costs associated
with its creation, may inhibit institutional development and freeze the existing rules.
Put somewhat differently, there may be a non-linear, parabolic relationship between
the degree of electoral uncertainty and the pace of institutional development of the
judiciary. Once a certain point is reached, the greater number of policy-makers and
the greater the uncertainty about future electoral victories will make it more difficult
to achieve effective cooperation to pass legislation. Under such conditions, adding a
strong judicial oversight would only further complicate the policy-making process.
Moreover, when there are multiple political actors vying for power, it is more difficult
to predict which ones will win control of the government in the future. In such
scenarios, political actors may “hedge against limiting their own power should one’s
own party achieve office” (Smithey and Ishiyama, 2000, p. 179). In sum, the
relationship between political fragmentation, uncertainty, and judicial reforms may be
linear, with greater fragmentation and uncertainty leading to greater propensity for
establishing a powerful constitutional court, or, non-linear, with diminishing marginal
returns once political forces are overly fragmented and uncertain of their future
electoral prospects.

3. Judicial Institutional Development in the Post-Communist World

This study will examine the institutional development of courts in the post-
communist region, focusing specifically on the constitutional courts. Constitutional
courts have the potential to play a very important role in protecting citizens’ rights,
policing the constitutional contract, helping elected branches resolve jurisdictional
disputes, and promoting the rule of law. In view of many scholars, these courts are
the primary agents of legal and constitutional oversight in modern political systems
(e.g., Stone Sweet, 2000).
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Focusing on the post-communist region provides some important advantages.
Post-communist states present an excellent opportunity to test for the factors that
should theoretically facilitate the process of institutional development of the judiciary.
First, there is a clearly-marked break with the previous political system — all of the
post-communist states transitioned to electoral democracies rather abruptly between
1989 and 1992. This provides a logical, easily-identifiable starting point for the
analysis and makes it possible to compare how successful these states have been in
empowering their courts, given roughly an equal amount of time to do so.

Second, all post-communist states are defined by heavily-patterned common
legacies, or what Bunce (2000) called “regionally defined residues.” Communism was
a distinctive domestic and international political-economic system — “it was recently in
place, relatively long lived, unusually invasive, clearly demarcated in spatial terms, and
relatively consistent over time and across country in its institutional design” (Bunce
2000, p. 725). All of these characteristics simplify the task of comparing the
development of courts in the post-communist world by enabling one to control for
the unique combination of elements of their legal and political history not present
elsewhere. For the purposes of this analysis, three legacies are particularly important —
the prior existence of non-competitive party systems under strong executive
leadership, pervasive distrust in the legal system, and lack of traditions of legalism or
constitutional culture (see Schwartz, 2000; Stone Sweet, 2000). Finally, despite
common legacies, these states exhibit a large degree of variability in the variables of
interest, including level of democracy, electoral uncertainty, political competitiveness,
and judicial institutional development.

4. Measuring Judicial Institutional Development

This paper argues that the process of judicial reform requires consistent
attention of policy-makers, well beyond the inclusion of a judicial constitutional
review mechanism into the founding constitution. Although courts can affect their
own development at the margins, their ability to do so is severely limited; strictly
speaking, the elected branches of government must pass ordinary and constitutional
legislation in order to give the courts ‘political space’ to exist and function. The
elected branches thus control the trajectories of judicial institutionalization.
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Following Bumin, Randazzo, and Walker (2009), this study defines
institutional development of constitutional courts as the process by which courts become
differentiated, durable, and autonomous. Differentiation refers to the distinctiveness of the
organization from its surrounding environment, whereas durability and autonomy
reflect interactions between organizational capabilities and political (environmental)
pressures.? This study expects constitutional courts to operate as viable, developed
institutions when all three components are attained at meaningful levels. Each
dimension contributes positively to the overall standing of the constitutional court in
relation to other political institutions.

This study uses a measure of institutional development of the post-communist
constitutional courts developed by Bumin et al. (2009). This measure is available for
all 28 post-communist constitutional courts and consists of eleven indicators of
institutional development across the three conceptual dimensions noted above. To
measure the dynamic changes within judicial institutions, Bumin et al. (2009) code the
eleven variables for each country on an annual basis through the year 2005. Thus, the
post-communist countries were coded during each year after the collapse of their
communist regimes and the data collected capture changes in the ordinary and
constitutional laws pertaining to the organization and function of constitutional
courts.® Using principal factor analysis, the authors then convert raw annual data on
eleven indicators to derive a single, underlying indicator of institutional development
for each court. The authors call this measure the “judicial viability score.” The scores
for the entire post-communist sample range from -2.01 to 1.31 (centered at zero),
with higher values representing greater degree of constitutional court development.

This measure is theoretically appropriate for the task at hand because it
measures the outcomes of bargaining (in the form of enacted judicial reform
legislation) by power-seeking politicians. Moreover, by looking beyond the provisions
in the founding constitution to the dates of their implementation, judicial viability
scores capture the political bargaining over the design of constitutional courts more
accurately than static measures of judicial power that rely only on the provisions
outlined in the founding constitution.

2 See Bumin et al. (2009) for the theoretical explanation of the component features and dimensions of
judicial institutionalization.
3 See Appendix I in Bumin et al. (2009) for variable descriptions and coding rules.
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5. Determinants of Judicial Institutional Development

In the previous sections, this paper argued that power-seeking actors make
choices regarding the shape of judicial institutions contingent on their bargaining
power and the degree of electoral uncertainty. To test this argument it is necessary to
identify structural and political conditions which may induce elected politicians to
empower the constitutional courts and limit their own ability to influence its future
composition and decisions. This paper hypothesizes that five factors — legislative
fragmentation, the nature of legislative-executive relations, the transparency of the
political environment, participation in the EU accession program, and contingent
foreign aid — determine the specific contours of the initial institutional design of the
constitutional court, as well as the subsequent institutional growth or decay. These
factors should affect the process of constitutional court reforms by altering the
politicians’ interests, bargaining power, and the degree of electoral uncertainty.

First, this study considers whether higher degrees of legislative fragmentation
provide context that is more supportive for judicial reforms and institutional
development of constitutional courts than environments where one party enjoys
legislative dominance. Some scholars (e.g., Huntington, 1968, p. 11; Holland, 1991, p.
9) argue that the lack of competitive parties limits the development of a powerful and
activist judiciary. Short horizons or forthcoming elections can also lead politicians
who fear losing their office to enhance court’s jurisdiction and capabilities in order to
limit the future options of their political opponents (see Ginsburg, 2003; Ferejohn et
al., 2004; Epstein et al., 2001).

H1la: A constitutional court is more likely to develop into a viable actor in
environments where political forces in the legislature are diffused than in countries
where a single party dominates.

Following Magalhées (1999) and Smithey and Ishiyama (2000) analyses, it is
possible to formulate an alternate hypothesis. These scholars argue that the greater
the number of policy-makers involved, the greater the uncertainty about future
electoral victories, and therefore, the more difficult it is to achieve effective
cooperation among politicians to pass judicial reform legislation. This argument also
suggests that very high degrees of legislative fragmentation may in fact inhibit, rather
than advance, the passage of constitutional court reforms by increasing uncertainty
about its consequences for politicians’ ability to hold on to power.
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Thus, it is possible that the relationship between legislative fragmentation and
institutionalization of courts is non-linear; at some point, fragmentation, instead of
facilitating reforms, inhibits them. However, the existing studies do not provide a
solid footing for determining the point at which this may occur. Thus, the
“diminishing returns” hypothesis regarding legislative fragmentation is loosely-framed.

H1b: At moderate levels of legislative fragmentation, judicial institutional
development is enhanced; at very high levels of legislative fragmentation, the
development of constitutional courts is inhibited.

To test these hypotheses, this study uses Wolfram Nordsieck’s legislative
elections data available for all post-communist countries since 1989. The effective
number of parties (from hereon, ENP) in the legislature was calculated using the
formula from Laakso and Taagepera (1979). This study imputes values for the years
between election cycles as the number of legislative parties does not change from
election to election. To test the non-linear relationship, a squared ENP term is added
to the model. The ENP scores for the post-communist sample range from 1 in
Turkmenistan (least fragmented legislature) to 10.2 in Poland (most fragmented).
However, a vast majority of observations (approx. 90%) fall below 8.2 effective
parties.

Second, this study considers whether the nature of executive-legislative
relationship plays a role in the development of constitutional courts. In polities where
communist regimes have broken down and new regimes are taking their place, the
temptation to concentrate power in the executive is great. People often confuse
concentrated power with effective power, and the executive branch is usually the
beneficiary of this misconception (see Frye, 1997; Hellman, 1998; Herron and
Randazzo, 2003). Yet, a number of scholars have also concluded that concentrated
executive power was a significant factor in the cases of failed economic and electoral
reforms in the post-communist countries (e.g., Kitschelt and Malesky, 2000; Fish,
2006). Such institutional arrangements may also be detrimental to the performance of
democratic institutions and ultimately to the very survival of democratic regimes (see
Mainwaring, 1993; Stepan and Skach, 1993; Linz, 1994; Schwartz, 2000; Ginsburg,
2003).
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Thus, it is reasonable to expect that “superpresidentialism” — concentrated
power in the executive branch, coupled with weak legislative oversight — should also
have a negative impact on judicial reforms, including those targeted at the
constitutional courts.

H2a: Constitutional courts located within countries dominated by more
powerful presidents will be less likely to undergo institutional development.

Once again, as is the case with legislative fragmentation, the literature suggests
an alternative hypothesis. Ackerman (1997, p. 789) argues that presidentialism is good
for courts by providing them with a role as an arbitrator among law-making powers
(also see Ginsburg 2003, p. 82-86). Arguably, the reason presidentialism supports
judicial power is because of the significant potential for institutional divergences
between the executive and the legislative branches. These divergent policy views can
be ameliorated by the presence of a strong and capable constitutional court.* In
addition, under conditions of political uncertainty typical in many transitions, drafters
of the constitution may “hedge their bets” and create judicial institutions that are less
biased in favor of the dominant political actors. Yet, as argued earlier, there is a point
of diminishing returns; “superpresidential” systems are not conducive to judicial
institutional development. Holding the legislative fragmentation constant, this line of
reasoning then predicts greater judicial institutionalization in those transitioning
countries that choose modestly empowered executives or semi-presidential regimes
than in those that adopt either superpresidential or pure-parliamentary (Westminster-
style) systems. Hypothesis 2b is therefore designed to test this logic.

H2b: Balanced semi-presidential regimes are more conducive to
institutionalization of constitutional courts than either superpresidential or pure-
parliamentary regimes.

To assess the relative power of the executive, this study relies on an updated
version of the executive strength index (ESI) proposed by Kitschelt and Malesky
(2000). A significant advantage of this measure over other alternatives (e.g., Hellman,
1998; Frye, 1997) is that the authors incorporate temporal changes into their coding.

4 Moreover, where passage of legislation requires cooperation between two political bodies, “attacking”
the court through restrictions on jurisdiction or budget may be more difficult.
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The authors construct an index of executive-legislative power distribution that
is specifically tailored to the capacity of presidents or legislatures to maintain or alter
the status quo of policy-making.® This provides for a continuous measure of
presidential/executive power for 24 post-communist countries, with strong
presidentialism (with a weak, reactive legislature) and pure parliamentarism as
endpoints. Theoretically, the full index runs from zero (pure parliamentarism) to 18
(superpresidentialism). However, the range of actual scores for the post-communist
sample is from 1.25 (very weak presidency in Estonia) to 15.0 (very strong presidency)
in Turkmenistan and Uzbekistan. To test the non-linear relationship, a squared ESI
term is added to the model.

Third, Vanberg (2001) suggests that the fear of public backlash or censure can
be a powerful inducement for elected politicians to respect the institutional integrity
of a court. The constitutional court, however, will be able to garner broad support
from the politicians only if the political environment is sufficiently transparent for the
public to effectively monitor the policy-making process (Vanberg, 2000). The threat
of public censure will only deter politicians’ noncompliance or attacks on the court’s
authority if they are sufficiently likely to be exposed both domestically and
internationally for such actions.

H3: The more transparent the political environment the more likely the court
will develop into a viable political actor.

This study includes a measure of political transparency — “Free press” — from
the States of Nations dataset (Veenhoven, 2012). It is available for 22 post-communist
states and assesses various influences on media content, including laws and
regulations, political pressures and controls, and repressive actions (e.g. murder of
journalists, censorship). It rates the transparency of the political environment from 0
to 100, where higher values mean less freedom.

5 The index assigns scores for levels of veto power, decree power, cabinet formation/dissolution,
budgetary authority, and other legislative powers of the executive branch.
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Fourth, some scholars note that the European Union accession process has
generated an unprecedented momentum for reforms in the candidate/applicant
countries.’ It is plausible that in exchange for financial perks and other inducements
associated with the EU membership, politicians in applicant countries may reciprocate
by enacting policies that are in conformance with the EU standards. Several authors
have applied this “external incentives model” to the study of judicial reforms and
have empirically demonstrated the importance of EU’s role in improving judicial
autonomy and capacity using case studies (e.g., Boulanger, 2002).

Moreover, as part of the EU accession process, the European Commission
regularly evaluates candidate countries in a wide range of areas in the framework of its
reports on the progress of each country towards fulfillment of the “Copenhagen
criteria” (the political and economic criteria, and ability to take on the obligations of
membership). Although these criteria do not specifically refer to judicial institutions,
the fulfillment of the political criteria of ensuring “stability of institutions guaranteeing
... the rule of law” would be largely impossible without an institutionalized and
capable judiciary. The available evidence indicates that the Commission indeed places
some emphasis on the ability of judiciaries to safeguard citizens’ rights, contribute to a
favorable business environment, implement EU legislation, and on the judiciary’s
adjudicative and administrative autonomy.

In many of the applicant and new member countries, however, the adopted
reforms were not implemented in a timely manner. Moreover, these efforts are not
directly targeted at the development of the constitutional courts. Thus, the EU’s
partial attention to legal and judicial reforms in applicant and member countries begs
the question — has the accession process been effective in promoting the development
of constitutional courts in these countries? This study hypothesizes that a country’s
participation in the EU accession program should provide domestic politicians with
incentives to advance the institutional development of their constitutional courts.
And, by monitoring the countries’ commitment to the Copenhagen criteria, the EU
accession program should also constrain dominant political actors interested in
maximizing their hold on power.

6 In a study on compliance with EU trade practices in Central and Eastern Europe during the pre-
accession phase, Schimmelfennig and Sedelmeier found that as far as rule adoption happened
successfully in the EU candidate states, it had been driven mainly by external incentives. They argue
that “the absence of these incentives should significantly slow down or even halt the implementation
process” (Schimmelfennig and Sedelmeier 2005: 226).
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In sum, this study expects a positive relationship between the participation in
the EU accession program and the development of constitutional courts.

H4: A country’s participation in the EU accession program contributes
positively to the institutional development of its constitutional court.

To gauge these influences empirically, this study relies on a dichotomous
variable where 1 represents EU applicant status and zero otherwise, taking into the
consideration the official dates when each applicant country obtained her status. By
the year 2005, the following post-communist countries have participated in the EU
accession program: Bulgaria, Czech Republic, Estonia, Hungary, Latvia, Lithuania,
Poland, Romania, Slovenia, and Slovakia.’

Fifth, this study considers another potential international influence — foreign
direct aid — on the development of the post-communist constitutional courts. The
European Bank for Reconstruction and Development (EBRD) was established in
1991 to foster the transition of the former communist countries to market economies.
It finances 27 post-communist countries (with the exception of Mongolia) by
providing more than €3.5 billion in loans and grants on an annual basis. The EBRD
has thus far been the largest single investor in the region. The EBRD aims to foster
an investor-friendly, transparent, and predictable legal environment and to encourage
the economic and political reforms that underpin healthy investment climates.
Because EBRD claims that “The mandate of the EBRD stipulates that it must only
work in countries that are committed to democratic principles.... In the few countries
in which reform efforts have stalled or reversed, investments have been limited,” this
study considers whether EBRD aid is contingent, in part, on the progress of judicial
reforms.® EBRD aid should provide incentives to the domestic politicians to commit
to judicial reforms, as well as constrain their ability to change the design of the
constitutional court to increase its responsiveness to their priorities.

H5: The more financial aid the domestic actors receive from the EBRD, the
more likely they are to empower the constitutional court and not impede its
development.

7 Croatia and Macedonia became candidates in late 2005 but since the accession negotiations did not
start until November 2006, these states are not classified as candidates in this study.

8 The information regarding the role of EBRD in the post-communist region comes from its official
website (available at http:.//www.ebrd.com/who-we-are.html).
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In this study, the EBRD annual investment for each county is measured by
combining the total amount of loans and grants, and then dividing it by the total
amount of investments for that year for the entire region. The variable represents the
proportion of aid allocated to each of the 27 countries on an annual basis. Country
values range from zero percent to 79.6% (Hungary in 1991), with an average annual
investment of 4% of the total amount for each country.

Finally, this analysis includes three control variables — annual changes in GDP
per capita, Freedom House’s political rights and civil liberties scores, and a measure of
judicial viability lagged for one year. One strand of literature contends that choices
regarding the institutional design and reforms are related to the state of the economy
at the time those choices are being made (Becker, 1970; Przeworski, 1991). In states
where economic conditions worsen over time, we may find greater pressure for
strengthening of the executive power and less incentive to create viable constitutional
tribunal to counterbalance the executive power. This study therefore includes a
measure of GDP growth for all countries in the post-communist sample, using first
year of a country’s transition as the base year, and expects that higher values for
change in GDP growth should provide for an environment conducive to the
development of constitutional courts.

It is also possible that judicial institutional development, as measured here, is
simply a function of the country’s experience with democracy — the more democratic
a country, the more likely it is to develop a viable constitutional tribunal. This may
occur because extensive political and civil rights (typically associated with liberal
democratic regimes) signify support for the idea that the constitutional court has a
particular role in enforcing them (Smithey and Ishiyama, 2002; Ginsburg, 2003).
Additionally, regime’s recognition of extensive political and civil rights may provide
greater opportunities for citizens and politicians to bring cases to the court, enhancing
and solidifying its role in the country’s political system (Epp, 1998). To control for
this possibility, and to capture the current state of democratization, this study uses
Freedom House’s cross-national time-series data from the Freedom in the World dataset
which measures political rights and civil liberties to proxy the level of democracy
around the world. Political rights and civil liberties indices contain numerical ratings
between 1 and 7 for each country, with 1 for the most free and 7 for the least free.
This study adds the two indices together to construct a single variable that represents
country’s annual democracy score. The country scores range from 2 (most
democratic) to 14 (least democratic).
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At last, because it is common practice to include a dependent variable with a
one-year lag to control for autocorrelation, this measure (LDV) is also added.
Descriptive statistics for the variables used in this study are listed in Table 1 below.

Table 1. Descriptive Statistics

Variable Obs. Mean Std. Devw. Min Max
Judicial Viability 428 -.0328596 9931672 -2.01 1:51
ENP 392 3.536122 1.66212 1 10.2
ENP? 392 15.25976 14.25691 1 104.04
ESI 238 6.776261 4.602053 1 15
ESTI* 238 58.61864 68.77036 1 225
Free press 299 48.09699 20.58182 1 90
EU applicant 428 1214953 2723918 0 1
EBRD aid 386 0402584 0689091 0 0.796
FH scores 428 7.128505 3.502402 2 14
GDP change 394 0220576 1047666 -0.54 1.015

6. Results and Discussion

To test the influences noted above this study relies on a cross-sectional time
series regression with panel-corrected standard errors (PCSEs). This method allows
estimation in the presence of autocorrelation within panels, cross-sectional
correlation, and/or heteroskedasticity across panels.” Moreover, this method allows
for the fact that some countries in the sample have more observations than others
(i.e., unbalanced panels). The explanatory variables are lagged by one year so that the
coefficients can be interpreted as the effect on the change in an indicator of judicial
viability from one year to the next. The unit of analysis is court-year.

9 Feasible generalized least squares (FGLS) regression can also be used for these purposes. Any anxious
readers should know that employing FGLS or OLS regression with robust standard errors clustered by
country does not qualitatively change the statistical findings reported below.
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Due to the fact that some variables used in this analysis are not available for
all post-communist states, some countries were dropped from the model.”® Therefore,
the analysis explores institutional development of 22 post-communist constitutional
courts. The number of annual observations per country ranges from seven to twelve,
with an average of ten court-year observations. Model 1 estimates the linear
hypotheses for both legislative fragmentation and the executive power. Model 2
provides results for the non-linear hypothesis for legislative fragmentation (i.e., it
includes as predictors both an independent variable and its squared term), while
Model 3 explores the non-linear hypothesis for the executive power. Model 4
estimates the non-linear hypotheses for both legislative fragmentation and the
executive power. The four models listed in Table 2 are similar in all other respects.
Each model explains approximately 80% of the variance in the judicial viability scores.

Table 2: Cross-Sectional Time-Series PCSE Regressions of Judicial Viability
Scores on Hypothesized Determinants

Model 1 Model 2 Model 3 Model 4
ENP 0.04 (0.01)** 0.15 (0.07y* 0.04 (0.01)** 0.15 (0.07y*
ENP2 -0.01 (0.00)* -0.01 (0.00)
ESI 0.05 (0.02)y*** 0.05 (0.01)** 0.03 (0.03) 0.04 (0.03)
ESE2 0.00 (0.00) 0.00 (0.00)
Free press 0.01 (0.00)** 0.00 (0.00) 0.01 (0.00y** 0.01 (0.00)=*
EU applicant 0.44 (0.11y=* 0.45 (011y*** 0.42 (011 0.44 (0.10)*=*
EBRD aid 0.39 (0.22) 0.20 (0.22) 0.23 (0.22) 0.19 (0.22)
FH scores -0.09 (0.02Zy+** -0.09 (0.02)*** -0.09 (0.02)*** -0.09 (0.02)***
GDP growth 0.65 (0.27)* 0.66 (0.27)* 0.62 (0.31)* 0.70 (0.30)*
1DV 0.90 (0.05)*** 0.88 (0.05)*** 0.90 (0.06y*** 0.89 (0.06)***
Constant -0.44 (0.08)*** -0.69 (0.16)*** -0.37 (0.10y%** -0.47 (0.18)**
Adj. R2 0.80 0.83 0.80 0.77
N (obs.) 238 238 238 238

Note: *p < 0.05; **p < 0.01; ***p < 0.001; panel-corrected standard errors in
parentheses; ENP for legislative fragmentation; ESI for executive strength index;
LDV for lagged dependent variable

10 Specifically, the model includes Albania, Armenia, Belarus, Bulgaria, Croatia, Czech Republic,
Estonia, Georgia, Hungary, Kazakhstan, Kyrgyzstan, Latvia, Lithuania, Macedonia, Moldova, Poland,
Romania, Russia, Slovakia, Slovenia, Ukraine, and Uzbekistan. Azerbaijan,Boshia and Herzegovina,
Mongolia, Serbia and Montenegro, Tajikistan, and Turkmenistan are excluded due to a lack of data on
one or more variables.
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First, the results of the regression analysis seem to support Hypothesis 1a,
which postulated a linear relationship between legislative fragmentation and the
institutional development of the courts. However, the coefficients in Models 1 and 3
(both of which test the linear hypothesis for the legislative fragmentation) are
somewhat small, indicating that the impact of the effective number of parties in the
legislature (ENP) is rather modest. Second, the linear hypothesis regarding the effects
of executive power (ESI) on the institutional development of constitutional courts
(Hypothesis 2a) is also quite strong, but in a direction opposite to that posited by the
theory. The coefficients in Models 1 and 2 (which test the linear hypothesis regarding
executive power) are positive, implying that the more empowered the executive/
president vis-a-vis the legislature, the more likely the constitutional court reforms will
be successful. The size of the executive power coefficient is comparable to that of the
effective number of parties. In sum, the statistical tests indicate that legislative
fragmentation and concentrated executive power are equally supportive of the judicial
institutional development in the post-communist states.

Hypotheses 1b and 2b, which postulated that the relationship between these
variables and judicial viability scores is curvilinear, receive strong support for the
legislative fragmentation and no support for the executive power. Models 2 and 4
show that once the squared ENP term is added, the impact of legislative
fragmentation is statistically significant and increases almost four-fold from the linear
prediction. The negative and statistically significant coefficient for the squared term in
Model 2 indicates that the relationship is curvilinear, with diminishing marginal
returns for the institutional development of the judiciary. Model 4 indicates the same
result although the squared ENP term fails to reach meaningful levels of statistical
significance. Adjusted R-squared statistic for Model 2 points to an improvement in
comparison to the linear models 1 and 3, accounting for the variance in judicial
viability data slightly better.

In regard to the executive power, results in Models 3 and 4 do not lend
support to the prediction that the relationship between executive power and
constitutional court reforms is curvilinear, with the best prospects for institutional
development at moderate levels of executive power. In both models, the coefficients
fail to reach statistical significance and the sign on the squared ESI term is positive
(i.e., in the direction opposite to that posited by theory). Adjusted R-squared also
shows a lack of improvement in the data fit.
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This suggests that Ackerman’s (1997) argument — that presidentialism is good
for courts by providing them with a role as an arbitrator among law-making powers —
is supported. Because presidential systems limit the bargaining powers of the
legislature vis-a-vis the executive, cautious political actors may “hedge their bets” and
create judicial institutions that are less susceptible to the executive’s influence. Thus,
the argument that predicts greater judicial development in those transitioning states
that chose semi-presidential regimes than in those that adopted a strong presidential
or a pure-parliamentary system does not find empirical support in this study.

Hypothesis 3, which proposed that transparent political environment serves to
constrain the bargaining power of the dominant political actors and facilitates the
development of constitutional courts, was also not supported. Although the “Free
press” variable is statistically significant in Models 1, 2, and 4, the coefficient is in the
direction opposite to that suggested by the theory and very small. In other words,
statistical results seem to show that the less transparent the political environment, the
greater the probability of courts developing into viable institutions. Substantively, a
more reasonable interpretation seems to be that once we control for the other factors
in the model any positive effects of transparency on judicial reforms simply wash out.

The hypotheses regarding the “external incentives and constraints” logic
receive partial support. The hypothesis that the EU accession process facilitates the
development of viable constitutional tribunals (Hypothesis 4) was supported in all
four models. This analysis shows that incentives and constraints provided by a
country’s participation in the EU accession program significantly influence the
evolution of its constitutional court. In short, the results point out that the EU has
been successful in influencing the calculations of dominant political actors to enact
reforms targeted at the constitutional courts.

However, Hypothesis 5, which posited that EBRD aid will also have a
positive effect on judicial institutionalization, is not supported. Although the
coefficient is positive in all four models, it fails to reach meaningful levels of statistical
significance. Controlling for outliers (Hungary, Romania, and Russia each received
more than 20% of total annual EBRD investments for several years in a row) or
dropping them altogether does not change these findings. These results imply that the
constraint on the behavior of the ruling elites (through the EBRD’s monitoring of
political actors’ commitment to judicial reforms) was not sufficient to positively
impact constitutional court institutionalization.
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Although EBRD claims that “In the few countries in which reform efforts
have stalled or reversed, investments have been limited,” this study finds evidence to
the contrary. Some of the largest recipients in the 1990s and early 2000s are the
countries where democratic reforms, including the reforms targeted at the
constitutional courts, have been stalled or reversed (e.g., Kazakhstan). As this study
hypothesized, the threat of the withdrawal of funds should only deter politicians’
noncompliance or attacks on the court’s authority if they are sufficiently likely to be
exposed and punished for such actions.

Finally, the control variables — Freedom House (FH) democracy scores, GDP
growth, and the lagged dependent variable (LDV) — are statistically significant and in
the direction predicted by the theory. The coefficient for the FH scores is negative, as
higher values indicate fewer political rights and civil liberties, and highly significant.
The relative size of the coefficient, however, is modest in comparison to the
coefficients the “EU applicant” and “ENP” measures, suggesting that judicial
institutionalization is not wholly contingent on the country’s overall level of
democracy. The notion that a positive relationship exists between good performance
of the economy and the viability of constitutional courts was also supported. The
improvements in a country’s economic performance seem to positively affect the
political environment in which judicial reform choices are made. Thus, good (and
improving) economic conditions provide greater demand for a viable constitutional
court which can hold the elected politicians in check.

The results of this study illuminate several points about institutionalization of
the post-communist courts. First, the EU accession process has been effective in
promoting the development of constitutional courts in applicant countries. The
expectation of benefits from the EU membership, combined with extensive
monitoring, were conducive to the implementation of judicial reforms targeted at
constitutional courts of the soon-to-be member states. Furthermore, constitutional
courts in new member states should now be in a better position to promote their own
institutional growth. EU accession allows these courts to use EU law (especially, the
supremacy of EU law clause) to expand their powers and influence. Schwartz (2000)
and Stone Sweet (2000) argue that this happens because national judges can refer
domestic constitutional issues that do not conform to prior rulings and EU laws to
the European Court of Justice, thus gaining extra leverage over other domestic actors
by credibly threatening with higher costs for non-compliance.
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Second, Model 2, which postulated a curvilinear relationship between
legislative fragmentation and institutional development of courts and a linear
relationship between executive/presidential power and judicial institutionalization,
seems to provide a more accurate assessment of the sources of judicial empowerment
than the other models. In substantive terms, the evidence shows that very high levels
of fragmentation in the legislature inhibit the passage of constitutional court reforms
by increasing the uncertainty about its consequences. In line with Magalhées (1999)
and Smithey and Ishiyama (2000) findings, this study speculates that when the
number of policy-makers involved is very large, it is more difficult to achieve effective
cooperation among politicians to pass judicial reform legislation.

To provide a more intuitive interpretation of this curvilinear relationship,
Figure 1 shows the quadratic prediction plot for ENP, it squared term, and judicial
viability scores. It calculates the prediction for the dependent variable based on a
linear regression of the judicial viability scores on ENP and its squared term, and
plots the resulting curve. The graph indicates that the most conducive environment
for judicial institutionalization is to be found in countries with more than 1.3 and less
than 5.5 “effective” parties. Once the legislative fragmentation reaches 5.5 “effective”
parties, its positive impact on judicial institutionalization begins to diminish.

Figure 1: Constitutional Court Development and Legislative Fragmentation
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Figure 2 shows how well this prediction holds up across actual judicial
viability scores for the post-communist sample in 2000. The vast majority of the
country scores fall within the 99% confidence interval, pointing to the fact that ENP
explains the probability of judicial reforms fairly well, even when the other relevant
variables are excluded.
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Figure 2: Scatter plot Matrix and Quadratic Prediction Plot
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Third, the analysis of the effect of executive power on judicial institutional
development produced results that are counter to both the linear hypothesis (H2a,
which suggested a negative relationship between concentrated executive power and
judicial reforms) and the curvilinear hypothesis (H2b, which suggested that semi-
presidential systems are more conducive to judicial reforms than either pure
parliamentary or strong presidential systems). Instead, the results point to a
significant, albeit not very strong, positive linear relationship — as the independent
executive power (vis-a-vis the legislature) increases, the probability of judicial
institutionalization also increases. However, if not for the missing data on executive
power (ESI) for Azerbaijan and transparent environment (Free press) for Tajikistan
and Turkmenistan, it is possible that the curvilinear models would produce more
robust results. In all three cases, the executive power is highly concentrated (ESI score
is 15 for Turkmenistan and 9.5 for Tajikistan)'* and the constitutional courts are
extremely weak and organizationally-inept.

11 Although Kitschelt and Malesky (2000) do not code their executive power measure for Azerbaijan, it
is widely accepted that during the period under analysis President Heidar Aliev consolidated the
political power in the presidential branch (see Guliyev, 2005).
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Figure 3 provides some support to this possibility and for the non-linear
hypothesis regarding semi-presidentialism and judicial institutional development. To
simplify presentation, ESI and ENP variables were classified “low,” “medium,” or
“high.” Then, each country was placed on the matrix based on its mean ENP and ESI
values. Finally, a country was assigned an asterisk if it had achieved a judicial viability
score of 1.00 or greater by the year 2005.? As it becomes abundantly clear from this
illustration, the vast majority of countries that have achieved high levels of
constitutional court development (seven out of 12 countries; 58.3% of the sample)
have moderately-fragmented legislatures and semi-presidential regimes. Although it is
not a direct test of the semi-presidentialism hypothesis, it remains possible that
balanced semi-presidentialism provides the ideal constitutional configuration for the
development of authoritative and independent constitutional courts.

Figure 3: Judicial Institutional Development, Legislative Fragmentation, and
Executive Power
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12 The 2005 judicial viability scores range from 0.47 to 1.31, with higher values representing greater
institutionalization.
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In sum, this study hypothesized that institutional development of the post-
communist constitutional courts is shaped primarily by the strategies of dominant
political actors who attempt to maximize the congruence of the judiciary with their
interests and its responsiveness to their priorities. To test this argument, this study
identified five factors — legislative fragmentation, the nature of legislative-executive
relations, the transparency of the political environment, participation in the EU
accession program, and EBRD aid — that should induce elected politicians to
empower the constitutional court and limit their own ability to influence its future
composition and decisions. These factors were hypothesized to affect the process of
constitutional court reforms by altering the politicians’ interests, bargaining power,
and the degree of electoral uncertainty. Overall, the empirical results suggest that the
“electoral bargaining” and “external incentives” frameworks proved useful in
explaining the development of post-communist constitutional courts. Additionally,
this study’s findings point out that further analysis of the relationship between
executive power and judicial institutionalization is needed. In particular, as Figure 3
suggests, further assessment of the impact of semi-presidential systems on the
development of constitutional courts is likely to be fruitful.

The results also point to an interesting question for a future analysis: Is EU
influence relevant only during the applicant stage? The finding that the conditionality
of EU membership as an incentive and constraint was one of the key mechanisms
that led to the adoption of viable constitutional tribunals by the applicant countries
makes the question of post-accession dynamics even more interesting. In particular, it
is interesting to know whether legal reform activities more or less achieved their
purpose by the time the applicant countries formally acceded to the EU and whether
the absence of EU accession incentives after the country joins the EU slowed down
or even reversed the gains in terms of judicial institutional development.
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